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  IN THE COURT OF THE ASSISTANT SESSIONS JUDGE, 

SONITPUR AT TEZPUR 
 

 
PRESENT  :     Sri P.C. Kalita, AJS, 
   Assistant Sessions Judge,    
   Sonitpur, Tezpur. 
 
 

SESSIONS CASE NO.  369 OF 2012 

GR Case No. 2000/ 2010 

Under Section 366 & 376  of Indian Panel Code 

 

   State of Assam  
 
    –Versus – 

 
   Marjat Ali,  

Son of Mahmad Ali, 
Vill – No. 1 Pirakata, 
PS – Dhekiajuli, 
Dist – Sonitpur, Assam. ………….           Accused Person        

 
   

ADVOCATES APPEARED: 

 
 
 For the State   : Sri Mahendra Bora,  
      Additional Public Prosecutor. 

 
For the accused person  :        Sri S.C. Acharyya, 

 Advocate 
   

Date of evidence  :    01-06 – 2013, 29-06-13 
   06-09-2013, 05-11-2013, 
  30-11-2013 & 19-12-2013. 

  
 

Date of Argument  :  19– 02 –2014.   
  

 
Date of Judgment :   04– 03 – 2014.  
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J   U  D  G    M   E  N   T.  
 

1.  The prosecution case, inter-alia, in brief is that the 

informant Md. Amir Hussain, lodged an ejahar (Ext.1) in the 

Missamari Police Station alleging that on 15-10-10 while his sister  

Miss X  (17 years) went to Khutaputa to enjoy Durga Puja, the 

accused Marjat Ali had taken away his sister in a bike. He had 

made searched for his sister for two days but did not find her. They 

also found switched off the mobile phone of the accused. 

 

2.  On the basis of the aforesaid ejahar, the Officer-in-

Charge of Missamari PS registered a case, conducted investigation 

and thereupon laid chargesheet u/s 366/376 of IPC against the 

accused Marjat Ali. 

 

3.  After appearance of the accused person before the 

Court, the learned  Judicial Magistrate, Ist class, Tezpur, committed 

the case to the Court of learned Sessions Judge, Sonitpur, Tezpur. 

Thereafter, the learned Sessions Judge, Sonitpur, Tezpur 

transferred the case to this court for trial. Considering the materials 

available on case record and relevant documents of case diary, the 

charge was framed against the accused person under Section 366 

& 376 of IPC. Then the contents of charge was read over and 

explained to the accused to which, he has pleaded not guilty and 

claimed to be tried.  

 

4.  To bring home the charges, the prosecution has 

examined as many as 9 (nine) PWs including the Medical Officer 

and the Investigating Officer. The accused is examined u/s 313 

CrPC . The pleas of the accused are of total denial and he has 

declined to adduce any defence witness.   
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5.    Points for determination: 

(i) Whether the accused on 15-10-10 at Khutaputa 

under Missamari Police Station kidnapped or abducted the 

victim with intent that she might be compelled (or knowing it 

to be likely that  she will be compelled) to marry against 

her will or inorder that she might be forced or seduced to 

illicit intercourse, or knowing it to be likely that she will be 

forced or seduced to illicit intercourse and thereby 

committed an offence punishable u/s 366 of IPC? 

(ii)  Whether the accused on the same day, time and 

thereafter committed rape on the victim and thereby 

committed an offence punishable u/s 376 of IPC?     

 Discussions, Decision and reasons thereof:- 

 

6.  I have carefully perused the evidence and the 

materials available on the case record. Heard arguments of both 

sides. Now, let us examine the evidence of PWs to decide the case 

at hand.  

7.    PW 1, Md. Amir Hussain, the informant, stated that 

the victim girl is his sister. He knows the accused. On the day of 

occurrence, while his sister Miss X in the evening hours, went to 

enjoy Durga Puja to nearby, but she did not return home till 

evening. They made search for her but did not find. Next day also 

they did not find his sister. Thereafter, he heard from the people 

that accused had taken away his sister in a motor cycle. Then, he 

lodged the ejahar. Ext. 1 is the ejahar and Ext.1 (1) is his signature 

thereon. After two days of the incident, police recovered his sister 

from the house of the accused. At that time, his sister was about 

16 years old and she was reading in class X at Khutaputa High 

School. Police medically examined his sister and recorded her 

statement through the court. After recording her statement, she 
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was handed over to him. Accused used to come to his house since 

earlier and for this accused had taken away his sister.     

8.    PW 2, Faruq Hussain, a co-villager, VDP Secretarty, 

stated that that he knows both the parties of this case. After two 

days of the incident, the elder brother of the victim told him that 

accused had taken away his sister in a motor cycle while she was 

going to enjoy Durga Puja. He then asked him to lodge an ejahar 

in the Police Station. After a few days, police arrested the accused 

and forwarded to the Court. After 5/6 months of the incident, the 

elder brother of the victim told him that the accused kept his sister 

from where she somehow escaped and informed him over 

telephone. Later, he heard that the elder brother of the victim 

recovered the victim from Nagaon.  

9.    PW 3, Jakir Hussain, elder brother of the victim girl, 

stated that he knows the accused and the informant. On the day of 

occurrence at about 3 p.m. his sister Miss X went to enjoy Puja 

festival at Khutaputa Centre. At that time, he was not at home. 

After returning home, he having not seen his sister, asker mother 

about her. Immediately thereafter, he went to Puja Mandap 

insearch of his sister. At that time, two persons informed him that 

accused person had taken away his sister in a motor cycle. He then 

made search here and there and also in the house of the accused 

but having not found, lodged the ejahar. His father informed the 

police about the incident. Police recovered his sister from Alitanki 

of Nagaon. Accused had kidnapped his sister with the pretext of 

seeing Durga Puja at Dhekiajuli. Accused kept her sister about 7 

months. At that time, his sister was reading at Class VII and her 

age was 15 years.        

10.    PW 4, the victim/prosecutrix, stated that she knows 

the accused Marjat Ali. In the year 2010 at about 3 p.m. she went 

to enjaoy Durga Puja at Khutaputa. While returning from Puja 

Mandap, accused, who was her religious brother-in-law, asked her 
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to go to Dhekiajuli to enjoy Puja. Being it evening hours, she 

refused to go , but the accused saying her to take to Dhekiajuli, 

took her to Pirakata. Staying there the night, next day the accused 

took her to Alitanki of Nagaon at his elder sister’s house. There the 

accused kept her about 15 days. Thereafter, she was taken to 

Lanka to his nephew’s house and kept there for one month. 

Thereafter, the accused took her to his father-in-law’s house. Then 

the accused took her to village Borajan and kept her there about 

one month. Thereafter, the accused took her to Dimapur and 

keeping there about one month. Again took her to Alitanki. During 

that period, she made attempts to escape but the accused kept her 

inside the house under lock and key. At the time of occurrence, she 

was reading in class VIII and her age was 16 years. During her 

stay at Alitanki, accused committed sexual intercourse with her. 

She made resistance but the accused did not respond. Accused 

forcibly committed rape on her. During her stay at Pirakota, her 

elder brother and father went to bring her back but the accused 

threatened to kill them if she would escape. Next day, she sent the 

accused to his own house and then she informed to her family. 

Next day, her parents recovered her from Alitanki chariali and 

handed over to police. Police recorded her statement and also 

examined her medically. Ext. 2 is her statement u/s 164 Cr.P.C and 

Ext.2(2) to 2(6) are her signatures. From court she went along with 

her parents.  

11.  PW 5, Kulsum Bibi, stated that she knows both the 

parties of this case. The incident took place about one year back 

but she knows nothing about the occurrence.  

12.         PW 6, Miss Afia Khatoon, stated that accused is her 

elder brother and she knows the victim girl also. About 3 / 4 years 

back the incident took place. The victim had voluntarily come with 

the accused and stayed with him for about 6 months. At present, 

the victim got married with another man.    
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13.   PW 7, Dr. Biva Noni Keot, stated that on 04-08-11 she 

was at Kanaklata Civil Hospital, Tezpur as Sr. Medical and Health officer 

and on that day at 1.05 p.m. she examined the victim girl, 16 years, D/O 

Md. Harmuj Ali of village Khutaputa, Police Station Missamari, in 

reference to Missamari PS Case No. 104 / 10 being escorted and 

identified by HG Rubi Baruah in labour room of Kanaklata Civil Hospital in 

presence of GNM Jitumoni Das. Upon examination, she found the 

following :-  

GENERAL EXAMINATION. 

Identification marks: 

A black mole over right side of forehead. 

Menstrual history – LMP - 16-07-11,  

History of sexual exposure – one month back from date of examination.  

Height – 151cm, Weight – 44 kg, Teeth – 14/14. 

She is an average built girl with normal gait. She is well dressed, neat 

and tidy. Her secondary sexual characters are well developed. Breast, 

nipples and arealas are well developed. Pubic and axillary hairs are 

present. Vulva and vagina well developed. Hymen is absent.  

Vaginal smear for spermotozoa is taken and shows no spermotozoa. 

(done at KCH,Tezpur, Lab No. 45/11 dt. 04-08-11). 

1. Urine for HCG – negative.  

2. X-ray – left wrist joint, elbow joint and iliac crest done at Assam X-ray 

Clinic and Loboratory by Radiologist Dr. P.K. Barman.  

Reports:  

Union of epiphysis of the lower ends of left radius and ulna are 
complete.  

All epiphysis of the bones around the left elbow joint have fused with 
their respective shafts.  

Epiphysis of the iliac crest has appeared but remains open.  

Opinion - Age of the person under investigation is above 18 years.  
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USG of pelvis advised but report not submitted.  

OPINION :  

1. Age of the victim is above 18 years.  

2. No marks of violence or injury in any other parts of her body.  

3. No signs and symptoms of recent sexual intercourse is seen.  

    Ext. 3 is the medical report and Ext. 3(1) is her signature. 

Ext. 4 is Urine report. Ext. 5 is the X-ray report with plates. Ext. 6 is the 

advice slip and Ext. 7 is the laboratory report.  

 

14.  PW 8, Sri Jayanta Kalita, SI of Police, Investigating 

Officer, stated that on 29-10-11 he was serving at Missamari PS as 

O/C. At that time Sri A.K. Dev, Investigating Officer of this case 

after completing preliminary investigation of this case, handed over 

him the case diary. On the basis of the case diary, he submitted 

the chargesheet u/s 366/376 of IPC against the accused. Ext. 8 is 

the chargesheet and Ext. 8(1) is his signature. 

 

15.   PW 9, Sri Ajoy Krishna Dev, another I.O of this case, 

stated that on 18-10-2010, he was serving as ASI at Missamari 

Police Station. On that day, the ejahar lodged by one Amir Hussain, 

registering a case, endorsed him for investigation. Accordingly, he 

visited the place of occurrence, went to the house of the informant, 

prepared a sketch map of the place of occurrence and recorded the 

statement of the witnesses. On 04-08-2011, the father of the 

victim produced the victim in the police station then he medically 

examined the victim girl and recorded her statement through the 

court. He also arrested the accused and forwarded to the  Court. 

After completion of preliminary investigation, he handed over the 

case diary to O/C Jayanta Kalita of the Police Station. Ext. 9 is the 

sketch map of the place of occurrence and Ext. 9(1) is his 

signature.  
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16.  From the ejahar, Ext.1, it appears that the incident took 

place on 15-10-2010 but the ejahar was lodged on 18-10-2010. Thus, 

it appears that there was 3 days delay in lodging the ejahar but the 

informant (PW 1) in the ejahar (Ext. 1) or the prosecution witnesses 

more particularly, the informant (PW1) and the victim (PW 4) in their 

respective depositions have failed to explain the cause of delay in 

lodging the ejahar. The unexplained delay of 3 days is fatal for the 

prosecution.  

 

Offence under Section 366 IPC reads as follows : 

  “Whoever kidnaps or abducts any woman with intent 

that she may be compelled, or knowing it to be likely that she will be 

compelled, to marry any  person against her will, or in order that she 

may be forced or seduced to illicit intercourse, or knowing it to be 

likely that she will be forced or seduced to illicit intercourse, shall be 

punished with imprisonment of either description for a term which 

may extend to 10 years, and shall also be liable to fine ; and whoever 

by means of criminal intimidation as defined in this Code or of abuse 

of authority or any other method of compulsion, induces any woman 

to go from any place with intent  that she may be, or knowing that it 

is likely that she will be, forced or seduced to illicit intercourse with 

another person shall also be punishable as aforesaid.”     

  In view of the above, to prove an offence under this 

Section the prosecution must prove – 

  (a) the accused kidnapped under section 360 or 361 of 

       IPC or abducted the victim under section 362 IPC, 

  (b) that the victim must be a female, 

  (c) that the accused during the kidnapping or 

 abduction had intention or knew it likely that (i) such woman 

 might or would be forced to marry a person against her will, 

 or (ii) that she might or would be forced or seduced to illicit 

 intercourse, or (iii) by means of criminal intimidation or 

 otherwise by inducing a woman to go from any place with 
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 intent that she may be or knowing that she will be forced or 

 seduced to illicit intercourse. 

  

  The deposition of PW 4, the victim girl, is that on the day 

of occurrence at about 3 p.m. when she was returning home from 

Khutaputa Puja Mandap, the accused who is her religious brother-in-

law, asked her to go to Dhjekiajuli to enjoy Puja but she objected. 

Then, the accused saying her that he would take her Dhekiajuli, took 

her Pirakata. Thereafter, the victim girl was made to move different 

places by the accused person. During that period, she tried to escape 

but the accused persons confined her under lock and key. While the 

accused kept her at village Pirakata her elder brother and parents 

went to bring her back but the accused threatened to kill them. 

  In cross-examination, this PW 4 stated that they had 

good relationships with the accused’s family since before. On earlier 

occasion also, she went to the house of the accused and stayed 

there. Accused is a married man and he had four children. From 

Kutaputa to Pirakata she went on a motor cycle along with the 

accused according to her own will. She then did not make any hue 

and cry. While the accused took her from Nagaon to Lanka by bus, 

she did not cry for help and when she was going to Nagaon Bus-stand 

by rickshow she did not cry for help. She did not tell anybody when 

she was moved to different places by the accused.  

 

  From a careful reading of testimony of PW 4, it reveals 

that according to her evidence, she had not been kept at one place 

and she has been made to move from one place to another. In such a 

situation, where there is no evidence indicating the fact that the PW 4 

made no attempt to either run away or raised cries for help, one 

could help her but she kept moving with the accused from place to 

place willingly.  

  

  According to PW 1, his sister (victim girl) was aged about 

16 years and was reading in Class X at the time of occurrence. He 

also stated that there was family terms between them and for this 
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relation, the accused had taken away his sister. In cross-examination, 

this PW 1 stated that prior to this incident, his sister (victim girl) was 

2/3 months in the house of the accused according to her own will. He 

does not see as to who had taken away his sister and from which 

place.  

  PW 3, elder brother of the victim girl, stated that 

accused kept his sister about 7 months, who was reading at Class VII 

at that time and her age was 15 years. This PW 3 in cross-

examination stated that he does not see as to who had taken his 

sister and from which place. He does not know the name of two 

persons from whom he heard about the kidnapping of his sister by 

the accused. He also stated that prior to this incident, his sister was in 

the house of the accused.  

 PW 7, Medical Officer, opined that the age of the victim 

is about 18 years.  

 PW 1 and PW 3 also admitted that the victim girl was 3 

months in the house of the accused prior to the incident. The other 

witnesses, PW 5, PW 6 do not support at all the prosecution case.         

 From the evidence on record, it appears that the 

prosecution has failed to produce any documentary evidence to prove 

the age of the victim girl though these PW 1, 3 and 4 stated that the 

victim is a minor girl below 18 years. In absence of any specific age 

proof certificate, the opinion of the doctor regarding the age of the 

victim girl can be safely held to be correct.    

 Thus, it is seen that the victim girl is a major one above 

18 years and she had voluntarily gone with the accused person.          

  

17. Rape. 

  Section 375 of IPC defines rape,  as follows: 

  “375. Rape – A man is said to commit “rape”  who, 

except in the case hereinafter excepted, has sexual intercourse with a 

woman under circumstances failing under any of the six following 

descriptions: 

  First – Against her will.  

  Secondly, - without her consent. 
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  Thirdly, - with her consent, when her consent has been 

obtained by putting her or any person in whom she is interested in 

fear of death or of hurt. 

  Fourthly, - with her consent, when the man knows that 

he is not her husband, and that her consent is given because she 

believes that he is another man to whom she is or believes herself to 

be lawfully married. 

  Fifthly,- with her consent, when at the time of giving 

such consent, by reason of unsoundness of mind or intoxication or 

the administration by him personally or through another of any 

stupefying or unwholesome substance, she is unable to understand 

the nature and consequences of that to which she gives consent. 

  Sixthly, - with or without her consent, when she is under 

sixteen years of age. 

  Explanation – Penetration is sufficient to constitute the 

sexual intercourse necessary to the offence of rape.  

  Exception – Sexual intercourse by a man with his own 

wife, the wife not being under fifteen years of age, is not rape.“   

  To bring home an offence u/s 376 of IPC, the 

prosecution must prove : 

“(i)  accused had sexual intercourse with a woman;  

(a) if the woman is below sixteen consent or willingness 

on her part would be irrelevant, except when the victim is his wife ;  

(b) if the victim not united by wedlock with accused be 

sixteen or above, the Court is to find on evidence that there was no 

willing participation or active consent on the part of the victim 

woman.” 

  PW 4, the victim girl deposed that on the day of 

occurrence accused had taken away her while she was returning from 

Puja Mandap and thereafter, she has been made to move at different 

places by the accused person. During that period, the accused forcibly 

committed rape on her only at village Alitengki. But in her statement 

recorded u/s 164 Cr.P.C. before the learned Judicial Magistrate, Ist 

class, Sonitpur, Tezpur she stated that accused had committed rape 

on her on several times at different places. Thus, it appears this PW 4 
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herself made contradictory statements.  The Medical Officer (PW 7) 

does not support the aforesaid testimony of PW 4, who did not found   

any marks of violence or injury in any other parts of the body of the 

victim and found no sign and symptom of recent sexual intercourse 

on PW 4.  PW 1, informant-cum-elder brother of the victim and PW 3, 

another elder brother of the victim girl do not utter a single word 

regarding commission of rape on the victim girl (PW 4) by the 

accused.  Other witnesses, PW 2, PW 5 and PW 6 do not support at 

all the prosecution version. PW 8 and PW 9 are I.Os.  

  

    From the deposition of PW 4 (victim girl), it appears that 

on the day of occurrence, accused had taken away her (PW 4) while 

she was returning home from Khutaputa Puja festival and during her 

keeping, the accused voluntarily committed rape on her against her 

will do not inspire confidence and not found to be reliable and trust-

worthy.     

18.  In view of the above discussion and considering all 

aspects, I hold that the prosecution has failed to prove the case 

u/s 366 and 376 of IPC against the accused beyond all reasonable 

doubts. Hence, I acquit the accused from the said offence.  

19.  The accused be set at liberty forthwith. His bail bond 

stands cancelled.     

   The case is disposed of accordingly. 

20.            Given under my hand and seal of this Court on this 

day, the 4th day of March, 2014. 

 

            ( P.C. Kalita) 
            Assistant Sessions Judge, 
                        Sonitpur, Tezpur. 
Dictated and corrected by me. 

  

 

 
 Transcriped & typed by me. 

 
 (R. Hazarika) 

 Steno. 

(P.C. Kalita) 
Assistant Sessions Judge, 

Sonitpur, Tezpur. 
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 A  P  P   E   N  D   I   X 
 

 
Prosecution witnesses : 
 

PW 1          :    Md. Amir Hussain, (informant) 
 PW 2  :    Md. Faruk Hussain, 
 PW 3          :    Jakir Hussain, 
 PW 4          :    Victim,  
 PW 5          :    Kulsum Bibi,  
 PW 6          :    Afiya Khatoon,  

PW 7          :    Dr. Biva Noni Keot (MO), 
PW 8          :    Sri Jayanta Kalita, (IO), 
PW 9          :     Sri Ajoy Krishna Dev (I.O).  

 
 
Defence Witness           :   Nil  
 
 
Court Witness     :         Nil 
 
 
Prosecution Exhibits:     :    
 
  Exhibit 1    :  Ejahar 
  Exhibit 2      :      Statement of victim u/s 164 Cr.P.C.    
   Exhibit 3    :      Medical report. 
  Exhibit 4       :      Urine report 

Exhibit 5     :      X-ray report. 
                  Exhibit 6       :      Advice slip 
  Exhibit 7      :      Laboratory report 
  Exhibit 8      :      Chargesheet. 

  
Material  Exhibits:        : Nil 
  
Defence Exhibit         : Nil 
 
Court Exhibit      : Nil 
 
Exhibit produced by witness :  Nil 
  
 
 
         (P.C. Kalita) 
        Assistant Sessions Judge, 
              Sonitpur : Tezpur.  

 


